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A. IDENTITY OF THE PETITIONER

The petitiorer, Jeffrey Paul Gihlin, sppearing pro se, hersby motions
this Court to grant review as designeted below and in the fallowing
ssctions.

B. THE DECISION BELOW

Pursusnt to the Rules of Appellate Precedure (RAP) 13.5A.(a)(1) end
(b), and 13.4(b){(1) and (3), the petitionar asks this Court grant revisu of
the decision of the Court of Appeals, State of Weshington, Division ITT, in
tha Mattar of the Personel Restraint of Jeffray Paul Gihlin, petitiorer,
Court of Appealas No, 36645-6-I1T, which affirmed the corviction of the
petitioner, A copy of the decisizn is stteched as Appendix A,

C. ISSUES PRESENTED FOR REVIEW

1. Did the Court of Appesls err in its anslysis of the Trial Court's
exclusion of one witress's lay opinion tsstimory, and the adnission of
anothar witness's lay opinion testimowy, on the principal element of
"imtent" for the charge of first degres assault, and subsequently err in
affirming the pestitioner's convictlon based on it's erromeous snalysis?

2, Is the Court of Appeals' dscision regarding the lay opinion
tastimany in this case in conflict with a decision of this Court, requiring
review?

D. STATEMENT OF THE CASE

In early September 2016, Gihlin wes irmvolved in a road rage incident
which ended tragically with Abel loredo's leg being crushed uwhen Giblin
zccidentally reversed his car imto Abel's brother's, Brizn Loredo's car,
while Ahel stood in fromt of it (petitiorer will refer to the Loredo
brothers by first mame for clarity). Giblin drove off after hittirng Absl,

rot krawing that he bed hurt aryore. A passing motorist, Kome Eteusti, say
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the accident and Giblin's immediate departure ard follouwed Giblin's car, He
took pictures and a short vidao of Giblin's car and returmed to the scane
to bear witness to tha events.

Mp, Eteuati was prepared to testify at 4rial that it wes his apinion
that Giblin did not intend to hit Abel, RP at 131-32, The state moved to
axclude such lay opinion testimony, and the Trisl Court grantsd to motion,
RP at 135, holding that 1t ",,,would be an improper comment on the
daferdent's guilt and it lnvades the provirce of the jury." Id.

After excluding Eteusti's lay opinion testimony, the Trial Court then
dllowad Abel's brother, Brien, to glve en opinion statament to the ultimate
isaup at trial; uhether or rnot Giblin intended to reverse irto his brother,
Roel, RP at 266-67. Te Court allowsd this testimory to come in owver
thijection of defanse counsel, ID, at 267, AFTER uhich Srian elaborsted as
to his own experiences in accidentally putting bis car in reverse, giving a
basis for his opinion,

Tha jury was instructasd, in relevent porticns:

INSTRUCTION NO, 2: ... The term "direct eviderce" refers to sviderce that
is given by a witness who bes dirsctly perceived something at issue in this
CHBE. ...

INSTRUCTION NO. 7: "Am assault is en intertional touching or striking, with
tnlawful force, that is harmful or of fensive."

INSTRUCTION NO, 8: "A person commits the crime of assault In the Pirst
degree when, with intent to inflict grest hodily harm, he or she assaults
anrther and inflicts greet bodily harm or asssults another with a deadly
weapon or by any force or meens likely to oroduce grest bodily harm or
death "

INSTRUCTION NO, 9: "To convict the defendsnt of the crime of assault in the
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first cegree, sach of twe follawing four elsmemts must be proved beyord a
reasorzble doubt:

(1) That on or about September 10, 206, the defendant assaulted Abel
Lorado;

(2) That the defendant acted with intent to inflict great bodily harm;..."
INSTRUCTION NO, 10: "A person acts with intent or imtentionally when acting
uith the ohjective ar' pursose to accomolish a result that comstitutas a
crimae

INSTUCTION NO. 11 "If a person acts with intent 4o aessault with great
bodfly harm snother, but the act harme a thicd person, tw ector is also
deamed to have acted with intent to assault with grest bodily herm the
third parson.” Clerk's Papers at 132, Instructiors 7-11. Giblin wes
corvicted of assault in the first degree with a deadly weapon, snd bit and
run,

Binlin sorealed, the cors issue on appeal being that of Brien Lpredo
heing allowsd to give his lay opinlon sbout intemt, end M, Etsusti rot
being allowsd, and the Court of Anpeals affirmed, The Court held that Brian
"ooctestified to his  belief that Me, Giblin wes  krowingly, not
accidantally, driving backward." Appendix 8, Id. at 9. The Oourt of Appeals
hald this was mot a statemsnt to the "...specific intent elsment of first
degres assault; whether Me, Giblin 'soted with imtent to inflict grest
bodily harm,'" Appendix A, Id. at 9.

£. ARGUMENT IN FAYOR OF GRANTING REVIEW

1. The Court of fppeals erred in its malysis of the Trial Dourt's
axclusion of ome witness's lay opinion testimony, and ¢e adrdasion of
aother witress's lay cpindon testimony, on the principsl element of

"irmtent" for the charge of first degree assault, and subserpently erred in
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affirming Giblin's conwiction,

In its ANALYSIS of Giblin's assigrment of error on this core issus,
the Court of Appesls held that Brian's statement to the jury that to him
", ..there uss mo question as far as the intent." RP at 266, was a statement
", .to his belief thet Mr. Giblin was krouwdngly, mot accicentally, driving
beckward," Apperciix A, Id, at 9, as oooosed to making a statement to
", .othe specific intent element of first degres assault...! Id,

Tris Court hes hald thet "there are some aress that are tlesrly
ireppropriste  for cpinlon testimony  in criminel  trdals.” Statal V.
Mortgomery, 163 Wn.2d 577, 591, 1B3 P.3d 267 (2008), “"Amg these are
opinions, particularly expressions of personel belief, as to the guilt of

the defendant, the intent of the accused, or the veracity of witnesses,”

Id. (emohmsis added) (Citimg State v. Demary, 144 Wn.2d 753, 753, 30 P.3d
1278 (20M)).

In this case, it is impossible to separate the intent to drive

baclagerd from the intent to inflict grest bodlly herm, Vet the Court of

Appmals made & cilatinction here. The Court stated thet Brian '...was rot
askad about mor did he exorass a view on the gpecific intent element of
first degree assault..." Id, at 9, This rationsle is flawed.

bhen comsidered in the comtext of the totelity of the circumstances;
the charge of first degree sssault with a dsadly uwsapon, the car as the
deacly weapon, the instruction to the jury thet "direct eviderce" refers to
eviderce thet is given by a witress who has dirsctly percelved something at
issue in this case (Imstruction No. 2), the requirement of intent to
corvict Giblin, the Jury was very clser that Brian uwas speaking

spacifically about Glblin's imtant to rsverss INTO them and hit them when

he said V... there was no question as to intent,"
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Tre intent to reverse the car in this caze IS the intent to assault,
because the evidence shows that everyore imvalvad krew the Loredo's uwere
parked directly behind the Giblins, so it only follows that irtentlonally

Feversing is EXACTLY THE SAVE AS intertionally asssulting. The lower Court

grrad in differentiating betusen the two,

To asaist the Court in its evalustion of this matter, a comparison may
be helpful, Compare the deadly weapon of a car to the deadly wsapon of a
gun. If charged with first dsgres agsault for shooting someore, and the
tefandant claims the gun went off by accidert, allowing a lay witress to
sé'ay: "To me thers was no quastion of intant uhen they pointed the gum and
pullad the trigger..." would spesk dirsctly to the ultimate issus of
irtant, It invades the pmviﬁcs of the jury, becauss it says thers is ro
way the trigoser wes accidentally pullad, which in fairmess could be the
cage, Wnile it may be sporoprista to say, "I sew the g pointed and the

gun want of F," Lt 13 rot epprooriste 4o speak to the intent of the accused,

Morvbgomery, Id. at 591, It is the exact samz thing uhen considerimg a lay
tpinion as to the inﬁarrt to drive in reverse in this case. It DOES spask to
the specific intent slsmant of first degres assault,

Brien Loredo's ineppropriste lay opinion regarding Giblin's intert in
driving in reverse was all the mors prejudicial and ireporopriate when
considering the jury instructions. The jury was instructed in Instruction
My, 2 (Clerk's Papers at 132) that 'direct evidence" refers to evideros
that is glven by a witress who hes directly pereelved something et issue in
this cass, So when Brien sald to them "...thers was ro question as to
intent," something at issue in this case, namsly Amtent, THE CORE ISSUE,

tha Jury was lsft to belisve they had direct evidence of Giblin's intert to

ssomilt the Loredo's,




Alsn, in Instruction MNo,s 7 through 11 (Clerk's Papers at 132) the
Jury was instructed on uwhat "INTENTY is, and how critical it is to find
irternt to find Giblin guilty of first degres asseult. Wth such ewmchaesis
placed on the crux of imtent, it was all the more dewning and ineporopriate
for Grien Loredo to be allowsd to say, "...there wes no question as far as
the intat," RP at 256, To the jury, this wes dirsct evidsrme of Giblin's
dntent o0 assault Abel Lorad, even though it WAS NOT direct eviderce, it
was an unfourdzd lay opinion,

The Court of Appesals held that bacause Rrlsn articulsted o retionel
basis for his belief, based on what he chserved, thers was mo abﬁaa of
discretion by the Trial Court., Appendix A, Id. at 10. First, Brian was
allowed o elaborate and give hkis explanation AFTER objection, RP at 266-
67, Tha statemsrt as to intent was properly ohiected to snd errorenusly
ovarruled by the Triel Court, Brisn's elaboration after the fact did rot
expungs the error, ror did 1t validets his lay opinion.

Additionally, Brisn's "rationsl basis for his belisf" was basaed on his
axperience with his self-dsscribed "uweird" car, RP at 266-67, very unlike
Giblin's OMY, Not Brian, mor the state, mede any showing or statements that
would irdicate Brian's accidentsl reversals in his weird" cer with a
handle, mot a shifter, Id. at 267, wsre similar to Giblin's accidertal
revarsal in Ris BMJ,

Giblin's son, Jomah Giblin, testified as to how panicked his father
was, RP et 563-554, and how mervous and anxdous his father ues after being
struck, RP at 579-81, 596, He sald that he ssw the guy resch for the
waistband of his pants, and that he told his father as much, Id. at 563,
Giblin being in fear and arnxicus was =0 criticsl to the issue of uwhether he

accidentally backed up or rot that the state srgued fervently to kesp any
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testimony that would justify Giblin being fearful or anxious from coming in
bafora the jury, RP at 613-19, And uwhen corelcaring the violerce that just
cocurred behueen Lorado and Giblin, o metter who's version of the scuffle
outside the veldcles vou belisve, it is sefe to say that Giblin was under
interse stress when he accidentally reversed. Also, Giblin testified to his
fear erd apprehersion cduring the course of events, RP at 631-32, 643, 665,
680, amd that he just wanted to get out of there so he put the car in gear
and stomped on the accelerator, RP et 639, 68%.

Under ER 701, OPINION TESTIMONY 8Y LAY WITNESSES, Brisn's lay opinion
would only be allowsble if it was (a) ratiomelly based on the perception of
the witress, (b) helpful to = clear understanding of the witness' tastimony
or the determination of a fact in lssue, ad (;) rot baszd on sclsntific,
tachrieal, or other specialized knouledge within the scooe of cule 702,
Nothing in Brian's testimony irdiceted that bis exporience with his tweird
car sccldentzlly reversing remotely conpares to thwe car or situgtion he
gave Ms Inproper opinlon testimony sbout, therefore his opinion about
Giblin's imtert CANNOT applied to Giblin's situation, as it was only bassd
on BRIAN'S past experience, not his perception of Gihlin's situstion. These
ara epples and orangss, so ER 70M(a) camrot apply hare, ER 701(b) dogs rot
goply, becsuss tastimony sbhout Brien's "welird" car accidentally reversing
thes rot hels the jury clearly determine how Giblin eccidentally raversed
in his rormal car, In this case RiHlin was nervous, scared, arxious and in
foar for the safety of himself znd his son. For Brisn, bis car is "weird"
under rormal, routime concitions. At best, Brian gave a  technical
explination, rot allowed under ER 701(c). His experience in o way makes
his lay opinion as to Giblin's intent during the contested course of avents

anplicable, relsvent, or admissibla, and 1t wes highly prejudicizl to




Giblin to allow it,
Tre Court of Appeals' Analysis and affimmation in this case was
erronenus, and this Court should grant reviaw,

2, The Court of Appeals Decision in this case is in direct conflict
with the decision of this Court,

This Court's holding in Motgomery, supra, is very clear on what kind
of opirion tesﬁm:my are "clzarly imeopropriate! in crimimal trials, Brian
Loredn was allowed to 'bzst;ify divsctly to the imtent of the accused, as
brisfed awove at .5.@_% , 1, This Court urequivocally held that coinion
testimony ag to the intent of the eccused is mot allowsd, Mormtgomery, Id,
at‘ 591; This Court should gramt review,

F. CONCLUSION

For the fomgoing‘ reasons, and in the interests of Justice, the
Petitiorsr respectfully requests this Court grent raview,
G, VERIFICATION

I declare under peralty of perjury pursuart o the laws of the Undted
States and of the State of Weshington that the forsgolng is trus a:nd
correct,

Exacuted this 2nd day of ZDec:em:ar, 209,

AV W IAT S

Jeffrey Paul Giblin #405744
5.C.C.C. H-3 B-118 U

1M Constantirs Way
Aherdeen WA 98520
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FILED

NOVEMBER 7, 2019
In the Office of the Clerk of Court
WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE

STATE OF WASHINGTON, )
| . ) No. 36645-6-111
Respondent, )
. )
V. ) .

. ) UNPUBLISHED OPINION
JEFFREY PAUL GIBLIN, )
)
Appellant. )

SIDDOWAY, J. — In the concluding act of a road rage incident, a BMW sedan
driven by Jeffrey Giblin, traveling in reverse, slammed into Abel Loredo and the parked
Tesla in front of which Abel! was standing. Abel’s leg was crushed and required
amputation. The principalydispute in Mr. Giblin’s trial for first .degree assault was
whether he assaulted Abel with the intent to inﬂipt great bodily harm. Mr. Giblin
claimed that putting his car in reverse and striking Abel was an accident.

We find no error or abuse of discretion by the trial court in admitting a lay opinion
from one of the State’s witnesses at the same time it exciuded a lay opinion from a
witness offered by the defense. For that reason, and because matters raised by Mr. Giblin

\

! Abel and his brother Brian Loredo were both present. We generally refer to the |
brothers by their first names for clarity, intending no disrespect.

J



No. 36645-6-I11
State v. Giblin-

_in a pro se statement of additional grounds for review lack merit or require evidence |

outside the record, we affirm.

_ 7 FACTS AND PROCEDURAL BACKGROUND

~ On an afternoon in early September 2016, Brian Loredo, accompanied by his

brother Abel, was driving his Tesla on Canyon Read in the Puyallup area; destined _t”or. .‘ .
north Tacoma. Also traveiing on Canyon Road was the defendant, Jeffrey Giblin, driving :
a BMW sedan, accompanied by his 15-year-old son. Both drivers entered the on-ramp to
State Route (SR) 512 at the same time. | |

Brian would later testlfy that since the cars were s1de by side, he sped up as part of
the mergmg process. Mr Giblin clalmed that the Tesla “zoomed forward[ ] cutting us
off.” Report of Proceedings (RP)2 at 627. Itis undlsputed that Mr. Giblin responded by
honking; he would later characterize his honking as “let[ting] them know I was there.
Cautionarsf.” Id |

Brian -and the Giblins agree that middle fingers were raised although_ Brian and
the Giblms disagree about who ﬂlpped off who, or did so first. The Loredos’ and
Giblins’ versions about what took place in the time it took for the cars to travel on

SR 512 to Interstate 5 (I-5), and then to I-5’s 38th Street exit, diverge widely. While their

2 “RP” citations are to the report of proceedings that begins with proceedings on
January 9, 2018, and includes portions of the trial relevant to the appeal.
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No. 36645-6-I11

State v. Giblin

competing versions of those events were relevant at trial, they are immaterial to the issues
on appeal.

Brian slowed down to leave I-5 at the 38th Street exit and it is undisputed that as
he did, Mr. Giblin pulléd in front of him and both Mr. Giblin and Brian pulled over and |
stopped. ‘Brian and Mr. Giblin stepped out of their cars and argued;v There was a short
physical altercation, after which Mr. Giblin got back into his BMW and Brian turned
back toward his own car. As Brian returned_‘ to the Tesla, Abel stepped out to speak to
him, and the two stood in front of the car, where Abel asked Brian if he §vas okay.
Speaking of Mr. Giblin, Brian said something like, “Dude’s tripping. . .. He’s crazy,”
and suggesied that they wait for Mr. Giblin to drive off. RP at 256. |

According to Brian and Abel, as they waited for the Giblin’s to leave, Mr. Giblin
revved his engine and then suddenly sped in reverse toward the two men. Brian was able
to jump sideways, out of the way, but Abel, who was standing near the center of the
Tcsla.., could only leap up in an effort to avoid being hit. Unable to leap high enough, his
leg was crushed between the BMW and the front bumper of the Tesla. No sooner had
Mr. Giblin struck Abel and the Tesla than he put the BMW into forward gear and drove

off,

A passing motorist, Kome Eteuati, saw the collision and Mr. Giblins immediate
departure and decided to follow the BMW to “get some justice for the guy that . . . [got]

hit.” RP at 122. He honked his horn in an effort to get the BMW to stop. When that did

L]
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No. 36645-6-I11

State v. Giblin

not wérk, he used his cell phone to take pictures and a short video of the fleeing BMW
and its license plate. He returned to the scene of the collision, where Abel had used
1\3rian’s beit as a toumiqueﬁ to stop the bleeding and 911 had been called. Abel was taken
to the hosp_ital where his leg was amputated below the knee. |

Mr. Eteﬁati’s video was relied on by the sthington State Patrol to publicize its
search for the BMW and its driver. Four days after the accident, Mr. Giblin contacted-
~ police. He was charged with ﬁrst degree assault and failure to remain at the scene of an
accident involving an injliry.

At Mr. Gibliﬁ’s jury trial, the first three witnesses called by the State were Mr. ,
Eteuati and two othér individuals who had been traveling in the Vicinity of the BMW and
the Tesla for 10 or 15 minutes leading up to the co‘llision.a Their testimony was largely
damaging to the defense. | : : (

During a break following most of Mr. Eteuati’s direct testimony, the State moved
to prevent cross-examination about a statement Mr. Eteuati volunteered during a
telephonic inter;/iew with a detective. Referring to a transcript of the taped interview, the
prosecutor explained: |

[Mr. Etcﬁati] volunteered . . . that “T honestly believe, sir, his intention was

to hit the vehicle and drive off. But didn’t realize the guy was between -

both cars, you know. It might have been an accident, but it was still like

wrong, man.”

The detective responded with, “Right. So you believe his intention
was to hit the car?”’ :



No. 36645-6-111
State v. Giblin

[Mr. Eteuati’s] Answer: “Correct. Yes, I don’t think his inténtion
was to crush the guy, you know.”
RP at 131-32.

The prosecutor told the court that later in the detective’s interview of Mr. Eteuati,
the detectlve asked, “Could you see 1f the drlver of the ﬁrst ar, the BMW, was looking -
when he backed up at all or could you tell?” and Mr. Eteuatl s answer as recorded in the
transcript is “Honestly,.I don’t—I don’t think I was. I mean, hqnestly, sir, I don’t think
he....” RP.at 132. The prosecutor told the court that wheh interviewed by the defense,

" Mr. Bteuati indicated he did not see Mr. Gibliﬁ look back while driving in reverse but Mr. _
Giblin could have been looking in one of his mirrors. Summarizing, the prosecutor said,
“I believe that the witness doesn’t know. In other words, conceivably- it could have been
happening, but he doesn’t know.” Id.

The prosecutor told the court that when she asked Mr. Eteuéti for the basis of his
belief that Mr. Giblin did not intend to hit Abel, “[H]e didn’t see anythmg ” RP at 133.
She said she was clear with Mr. Eteuatl that she needed to know 1f his statement was
“based upon something you saw and observed,” but “he has no ideg. He simply has no
idea.” Id. The prosecutor posited that Mr. Eteuati’s belief could come “frankly from his
desire or wish that that would be the case.” RP at 132.

When defense counsel responded, she did not dispute the prosecutor’s

characterization of Mr. Eteuati’s statements when interviewed. She argued, however,



No. 36645-6-111
State v. Giblin

that Mr. E’Eeuati’s statements “go[ ] to his state of mind,” and since he made “fairly cléar
statements” aboﬁt what he “honestly believ{ed];’ “that’s monumental to .the issues in .this
case and Mr. Giblin’s defense and his right to a fair trial.” RP at 134.

The trial court granted the motion to ekclude Mr. Eteuati’s statements about Mr.
Gibliﬁ’s intent, explaining, “Nof only does he lack any personal knowledge that could
inform him of that, I also think that would be an improper comment on the defendant’s
gu‘ift and" it invades the province of t_he jury.” RPat 135. The court told the parties it
would allow the defense to inquire whether Mr. Eteuati knew if Mr: Giblin _looked iﬁ his
mirror or saw anything behind the BMW, |

When Brian Loredo later testiﬁed,- the State touched on the defénse theéry that Mr.
Giblin put his BMW in reverse éccidentally, asking the fdllow.ing questions and éettiné'
the following responses:

[Prosecutor:] Was there anything about the way or the manner in which the
car backed up that gave you any concern for it being out of control or inadvertent

or—

[Brian:] Well, it just kept going.

[Prosecutor:] What do you mean?

[Brian:] Um, well, you know, if you—I guess if somebody—to me there
was no question as far as the intent.

[Prosecutor]: Why do you say that? '

[Defense Counsel]: I’m going to object, Your Honor. It’s a statement on
the ultimate issue. '

[Prosecutor]: Asking for his opinion based upon what he observed.

THE COURT: I'm going to overrule the objection. You can answer. '



No. 36645-6-I11
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[Prosecutor:] Based upon what you observed, why do you think that?

[Brian:] Because, you know, the car if you—Ilet’s say somebody
accidentally puts a car reverse, you know, when you step on the gas, once

you realize—1I’ve done it before. I've done it. In my car it’s weird because

the way the handle is, it’s not a shifter. I’ve done it several times in my car.

As soon as I’ve done that, I know to stop. But it just seemed that there was

" no intent to stop. It just kept going and kept going and kept going until it
hit my car.
RP at 266-67.

Mr. Giblin’s teenaged son was called as the last witness in the State’s case and
provided testimony largely supportive of his father. In the defense case, Mr. Giblin
testified on his own behalf. The defense conceded that Mr. Giblin was guilty of failure to
remain at an accident but vigorously denied that he intentionally put his car in reverse or
~ intended to hit Abel. -

The jury found Mr. Giblin guilty of first degree assault and failure to remain at the
scene of aﬁ accident.? The court imposed a total sentence of 136 months, the high end of

the standard range for the assault count. Mr. Giblin appeals.

ANALYSIS

Mr. Giblin assigns error to the trial court’s exclusion of Mr. Eteuati’s opinion of
Mr. Giblin’s intent, and its overruling his objection to Brian Loredo’s opinion of his

intent. Among his arguments is that “[i]f the Court felt the opinion of Brian Loredo was

3 It also found him guilty of the lesser included charge of second degree assault,
which the court dismissed.



No. 36645-6-111
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admissible . . . it should have also admitted the opinion of Mr. Eteuati. . .. The Court
should have allowed eithe; the opinion testimony of both Mr. Eteuati and Brian Loredo
or n'either.’; Br..of Appellant at 12, |
Under ER 701, a lay witness may testify “in the form of dpinion or inferences”
that are “fationally based on the perception of the Witness” and “helpful to a clear
underst,andiné of the witness’ testimony or the detcrminati_on of a fact in issue.”
“Testimony in the form of an opinion or inferences otherw.ise. admiés_ible is not
- objectionable because it embraces an ultimate is§ue to be deciaed b'y>the trier of fact.”
ER 704. Nonetheless, “there are some areas that are‘clearly inappropriate for opinion
testimony in criminal trials.” State v..Montgomery, 163 Wn.2d 577, 591, 183 P.3d 267
(2008). “Among these are opinions, particularly ekpressions of personal belief, as to fhe
guilt of the defendant, the intent of the accused, or the veracity of witnesses.”. Id. (citing
State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 (2001)). “[T]estim'ony. that is nét-a
direct comment on the defénda_nt’s guilt or on the veracify of a witness, [which] is
otherwise helpful. to the jury, and is based on inferences from the evidence is not
improper opinion teétimony.” City of Seattle v. Hedtley, 70 Wn. Ap‘i). 573, 578, 854 P.2d
658 (1993).
A rﬁling on the admissibility of opinion evidence is reviewed for abuse of
discretion. Demery, 144 Wn.2d at 758. A trial court abuses its.‘discrletion when its ruling

is based on untenable grounds or reasons. State v. Quaale, 182 Wn.2d 191, 196-97, 340
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P.3d 213 (2014). “Where reasonable persons could take differing views regarding the
propriety of the trial court’s actions, the trial court has not abused its discretion.”
Demery, 144 Wn.2d at 758.

It should go without saying that if one party is allowed to offer the lay opinion of a
witness on a particular issue, it does not follow that the other party is autorhatically
entitled to offer a conflicting lay opinion. The admissibility of each is determined under
the evidence rules. And .here, the opinions of Mr. Eteuati and Brian Loredo involved
different issuies. Mr. Loredo testified to his belief that Mr. Giblin was knowinglyl,. not
accidentally, driving backward. He was not asked about nor did he express a view on the
specific intent element of first degree assault: whether Mr. Giblin “acted with intent to
inflict great bodily harm.” Clerk’s Papers at 132 (Instruction 9).

Specific intent is exactly what was addressed by the opinion of Mr. Eteuati that the
defense wished to offer. On the issue of whether Mr. Giblin knowingly drove in reverse,
Mr. Eteuati agreed with Mr. Loredo; in his recorded statement, he said, “I honestly
believe, sir, his intention was to hit the vehicle and drive off.” RP at 131. The different
opinion that the defense wished to offer was Mr. Eteuati’s opinion that, “I don’t think his
intention was to crush the guy.” RP at 132.

There‘was a lack of foundation for Mr. Eteuati’s opinion on the issue of Mr.
Giblin’s specific infent. “A witness may ﬁot testify to a matter unless evidence is

introduced sufficient to support a finding that the witness has personal knowledge of the
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matter.” ER 602. When it coxﬁes toa lay witngss’s opinions, ER 701 requires that they -
be “rationally based on tﬁe perception of the_witness.” And when an obinion relates to a
core element that the Stét-c; -musf prové, there must be a substantial féctual basis ‘
supporting the opinion. State v. Farr-Lenzini, 93 Wn. App. 453, 463,970 P.2d 313
(1999). Mr. Eteuati Was(driving oh an interstate highway, at the sp;ed limit, when he-
witnessed a sudden collision. He could not-articulate anything he observed that provided
a baéis for his belief that Mr. Giblin did not intend to hit Abel. Frankly, the tfial court
would have abused its discretion had it admitted Mr. Et¢uati’s opinion .as to Mr. Giblin’s
- specific intent.* |

There was no abuse of disc:,retion in overruling the objection to Brian Loredo’s
testimony. Brian was in the immediate vicinity of the collision and articulated a rational
basis for his belief, based on what he observed, that Mr. Giblin did not accidentally drive
backward. Whether or not Mr. Giblin knowingly drove .backward was not an ultimate
fact but it was a cl_early relevant fact, and it was reasonable for the court to allow opinion
testimony that would be helpful to a clear understanding of Bri_an’s observations. “The
fact that an opinion supports 5 finding of guilt . . .' does not make the opinion improper.”

State v. Collins, 152 Wh. App. 429, 436, 216.P.3d 463 (2009).

* On appeal, Mr. Giblin does not rely on his trial lawyer’s argument that Mr.
Eteuati’s opinion “goes to his state of mind.” RP at 134. Mr. Eteuati’s state of mind was
irrelevant.

10
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No error or abuse of discretion is shown.

STATEMENT OF ADDITIONAL GROUNDS

In a pro se statement of additional grounds for review (SAG), Mr. Giblin raises
nine. RAP 10.10 permits a defendant to identify and discuss mattf?fs related to the
decision under review that he or she believes have not been- adequately adéressed by the
brief filed by counsel.

We generally will not review errors that are raised for the ﬁrét time on appeal.
RAP 2.5(a). We will not consider contentions in an SAG that do ﬁot inform us of the
nature and occurrence of alleged errors. RAP 10.10(c). We are nb,t obligated to search
the record in support of claims made in an SAG. /d. Only documents that are contained
in the record on review should be reli.ved on. /d. Issues that involve facts or evidence not
in the record are properly raised through a personal restraint petiﬁon (PRP), not an SAG.
State v. Calvin, 176 Wn. App. 1, 26,316 P.3d 496 (2013).

With that introduction, we turn to the additional grounds raised by Mr. Giblin.

- Concealment and suppression of evidence. Mr. Giblin contends the State
concealed and suppressed evidence that Abel was actively on probation for dri.ving under
“the influence and that Brian had violated parole, was actively on probation, and did not
have valid insurance at the time Mr. Giblin struck his vehicle. Mr. Giblin argues that

these are crimes of dishonesty that call into question the Loredo brothers’ credibility.
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Our rulesﬂ(')f ev:i.aer.{ce» govern the admissibility of evidence of a witness’s
cﬂaracter, prior bad élcts, and credibility. See ER 404, 405, 698, 609. Mr. Giblin
identifies no basis under which the me_itters he identifies would have been admissible at
trial. If some of thé matters he identifies should have been disclosed under CrR 4.7—and
he does not show that they should have been~"he does not identify that their
* nondisclosure éaused any harm. |

The record reveals that the State did disclose a couple of prior cénvictions of the
Loredo brothers énd uncertainty as toAWhether there might be another. The convictions or
possible convictions either were not admissible under the evidence rules, or the defense
never presented the proof réciuired to admit them.

. Ineffective assistance of cqunsel . Mr. Giblin contends he received ineffective
assistance of counsel ‘l.)ecause his trial lawyer failed to seek out and present additional
evidence that would have benefited his defense, failed to adequately and aggressively
cross-examine the State’s witnesses, failed to adequately prepare for trial, failed to
discuss and review the charges with Mr. Giblin, failed to pursue a plea bargain, and failed
to inform Mr. Giblin that he could terminate the lawyer’s representation.

To demonétrate ineffective assistance of co‘unsél, a defendant must show two
things: “(1) defense counsel’s representation was deficient, i.e., it fell below an objective
standard of reasonableness based on consideration of all the éircumstances; and (2)»

— -

defense counsel’s deficient representation prejudiced the defendant, i.e., there is a

12
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r.easonablé probability that, except for counsel’s unprofessiohal err;>rs, the result of the
pfoceeding would have been different.” State v. McFarland, 127 Wn.2d 322, 334-35,
899 P.2d 1251 (1995). Complaints about performance cannot be enteftained if the
lawyer’s conduct “c;an be characterized as legitimate trial strategy or tactics.” Stdte V.
McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). |

We will not review the contention that Mr. Giblin’s lawyer failed to adequately
and aggressively cross-examine witnesses because he fails to identify where in the record
the deficient cross-examination allegedly occurred. All of his other complaints depend
on facts oﬁtsidc our record and are suéCeptible to relief only through a PRP, supported by

relevant evidence. -

Witness coercion and tampering Mr. Giblin contends that Jeannette Bowers, a
witness for the State, was »coerce.d; tampere_zd with, and coached; he bases his belief on the
level of detail in her trial testimony, which he claims went beyond that included in her
written statements. He also contends the State provided her ‘with statements from his
interview that she testiﬁed about as her own. Neither Ms. Bowers’s written statement nor
Mr. Giblin’s interview are included in the record on apbeal, If Mr. Giblin believes he can
demonstrate migcondﬁct on the part of the State that would entitle him tb relief, he mus;t.
seek it through a PRP, supported by evicience. H

Judicial bias. Mr. Giblin asserts the trial judge sustained numerous objections by

the State and prohibited ER 404(b) evidence damaging to the Loredo brothers. Because

13
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he fails to ideﬁtify the objections 'h.e contends were wrongly sﬁstained and fails to provide
any authofity or argument why the court’s ruling on those objections and ER 404 issﬁes
were in error, he is not entitled to review. 4nd see In re Pers. Restraint of Davis, 152
Wn.2d 647,-6_92, 101 P;3d 1 (2004) (“Judicial rulings alone almost never constitute a |
vﬁlid showing of bias.”).

Intent evidence and intent as argued by the Staté. Mr. Giblin challenges the
admissibility of i-ntént evidence presented by the State, based on Beck-v. Dye, 200 Wash.
1,92 P. 1113 (1939). Beck addresses the excited utterance ek.ception to.the heafsay rule
and the fact that one ‘requireme‘nt for an excited utterance is thét it be a statement'of fact,
not opinion, The case has no apparent application to this case -Additionally, Mr. Gibiin
does not identify the specific evidence offered by the State that hefchallenges, as required
by RAP 10.10(c). |

Statements by Abel’s girlfriend. Mr. Giblin contends that when Abel was
interviewed by police, his girlfriend improperly responded to questions directed to Abel

‘and expresééd her op‘ihion. While Mr. Giblin is not required to provide citation to
authorities, he is required to identify the nature of an alleged error. RAP 10. 10(_5). Even
if Abel’s girlfriend’s aétions interfered With.the interyiew Mr. Giblin provides no reasonf
why this would be error entitling him to relief. |

Failure to interview Mr. Giblin or his son. ‘Mr. Giblin complains that thé

\

Washington State Patrol failed to interview him or his son before a-declaration of
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probable cause was prepared by the Pierce County prosecutor’s office. .Here too, Mr.
Gibliﬁ providés no reason why the Washin/gton State Patrol’s choice not to interview him
or his son would be error or entitle him to relief.

Offender score. VMr. Giblin argues that as a first time offender, his offender score
' -should have been 0. The determination of an offender score cén take into consideration .
both prior and current convictions, IMr. Giblin was sentenced for twb current offenses, so
each cou-n.ted as 1 point toward the other. See RCW 9.94A.589(1)(a). There was no
- error,
Affirmed.
A majority of the panel has determined this opinion will not be printed in the

- Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.
Siddoway, J. O
WE CONCUR:
ﬁ \' Tosamy I
Klorsmo, J. Fearing, J. d
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